INTERIM INJUNCTIONS —ADIEU PROCEDURAL | MPARTIALITY ?

1. ‘If | hold my breath and close my eyes the world everything will stay asitis. Some

fallacies regarding interim injunctions.

Things are not always what they seem to be. Foaricg, a lot of the processes of growth and
decay are more subtle than the human can perceeatlg: thus one may have the
impression that when one sits in a quiet gardenitimcompletely motionless and invariable.
Yet, if one would look at the same garden at aefgsace (with so-called ‘time-lapse
photography?) the earlier impression of immobility would turntdo be false, for one would
suddenly perceive rotting fruits, moving cloudsywing clouds and flowers opening and
closing. Moreover, even when one is not a victinthef myth of stability, one may have the
childish inclination to think that everything witay as it is as long as you hold your breath,
close your eyes and abstain from any action.

When parties litigate their life outside the coooim does neither pause nor freeze during the
trial. As long as a court has not taken a finalislen, the amount of harm infringed on the
claimant’s rights may continue to grow. Howeveg tjuestionf the claimant has a right that
has been harmed during the period of litigation @aly be decisively answered in retrospect
— after the final judgement has been given. This is ndler as long as the consequences of
the potential violation of the claimant’s rightsrihg the trial can be unequivocally
established and repaired afterwards: for in thejestice can be done. Things become more
complicated when there is no clear way to comperaii¢rwards for the potential

infringment of rights. What is the worth of a judgent that the nationwide emission of a
certain documentary violates the claimant’s righpravacy if the documentary has already
been emitted during the trial? What use is it waeourt concludes that the claimant had a
right to an expensive medical treatment which wexset to him by his insurance, if the
illness of the claimant has become terminal bytithe the final verdict is given? Why would
a company bother to litigate if the infringemenitefpatent during the period of trial leads a
harm that is not easy to quantify, such as a peemtdoss of its market share or its
bankruptcy? What is the purpose of civil procedunen both parties are impecunious and
could not make up for any harm suffered by the roplaety during the trial?

Conversely, if the court grants an interim remeghe claimant it may run the risk of

causing harm that cannot compensated for to trendaht. This implies that the court will

! See about ‘time-lapse photography’: http://enipékia.org/wiki/Time-lapse.
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alwaysrun a risk of causing harm that cannot be unanthigly compensated for whatever

course of action the court may choose:

When irreparable harm to legal rights on both sidgmssible, any interlocutory decision may lead t

some los%

Does this lead to the conclusion that the coypbsed for an irresolvable Catch-227 It is clear
that an interlocutory decison is not straightforviirooth grantingas well aglenyingan

interim remedy could cause potential harm to eittefendant or claimant. In such an
situation it is very luring to abstain from any tian in the hope to maintain thetatus qubd
Yet, such hope is probably quite childish — juls¢ lit is to think that everything will stay the
same as long as you hold your breath, close yoes agd abstain from any action. But isn’t
the claimant the one who interfered 8tatus quawith his claim? Couldn’t one argue —
seemingly analogous to the idea behind the Lagimga‘affirmanti accumbit probatit’ (“he
who alleges something must prove that allegatierthat it is unfair to cause potential harm
to a defendant who did not ask to be involvedtigdtion? On a closer look this way of

reasoning leads to an unwarranted procedural aggarior defendants:

The fact that it is largely a matter of chance ket person will be plaintiff or a defendant iryan

future litigation does not make discrimination beem plaintiffs and defendants acceptable

Moreover, although a court cannot escape the fiskwasing harntompletelyit can make a
“try and minimise as much as possible the harndaksequences likely to follow from the
court’s decision®. This could be done by a comparison oftisk of causing irreparable harm
(i.e., both thdikelinessandamountof the harm) to the claimant with thisk of causing such
harm to the defendant.

However, in order to make such a comparison ofrislo important issues have to be
clarified. The first issue concerns how a the pbiliiges of causing harm and an estimate of
the amount of harm could be made in practice. SBw®nd issue is how an interlocutory
decision — an interference with due process! —dasesuch a risk assessment could be

justified in terms oprocedural impartiality In order to formulate an answer to these two

2 J Leubsdorf , 'The Standard for Preliminary Injios’ 91Harvard Law Reviews41

3 Codex Justinianus 4, 19, 23.

4 A Zuckerman, 'Interlocutory Remedies in Questmfdedural Fairness' 5the Modern Law Revie® 325

® A ZuckermarCivil Procedure(LexisNexis UK Edinburgh 2003) 272. See also: Udselorf, 'The Standard for
Preliminary Injunctions' 9Harvard Law Revievb40-541: “[...], the preliminary injunction standastould aim
to minimize the probable irreparable loss of rigtdassed by errors incident to hasty decisions”.
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issues | have to clarify the two rather ambiguoontsoms involved in them: ‘probability’ on
the one hand, and ‘procedural impartiality’ on titkeer. | will discuss the notion of
‘probability’ in the following section, and the non of ‘procedural impartiality’ in the section

three.

2. An equivocal notion:Probability.

2a. A double role ofprobability in interlocutory decisions.

A judge who has to decide if a interim injunctidrosld be granted has to deal with
uncertainty in two respectfrst there is the uncertainty about the question whpantty will

have success on the merits that should be restatedns of probabilities, argecondlythere

is the uncertainty about the amount of harm. Imeatses the way wherein the judge should
make his estimate is not obvious. At first glartceeems as if the estimation of the success on
the merits is more dependent on probabilistic mstithan the estimation of the amount of
harm. Probably it was this idea, combined withitlea that the notion of ‘probability’is
something which should be avoided in making in@rtory decisions, that made Lord

Diplock say in the classical caseArherican Cyanamid

The use of such expressions as 'a probabilitgtifea facie case', or 'a strong prima facie castie
context of the exercise of a discretionary powagramt an interlocutory injunction leads to conéumsi
as to the object sought to be achieved by this fortemporary relief.

Because Lord Diplock apparently believed that tlagnitude of the harm — or what he called
“that the claim is not frivolous or vexatious; ither words that there is a serious question to
be tried” — could be estimated without taking recourse tbabilistic notions, th&merican
Cyanamidcase resulted in the doctrirthat only the amount of harm is relevant is avete
consideration in interlocturory decisions, wherdgsprobability of success on the merits

should be banned from it.

® American Cyanamid Co v Ethicgh975] 1 All ER 504 (HL) at 510.

" American Cyanamid Co v Ethicgh975] 1 All ER 504 (HL) at 510.

8 In practice, however, judges continued to be &rilted by the probability of success on the mekits:
ZuckermanCivil Procedure(LexisNexis UK, Edinburgh 2003) 278; A Keay, 'Wiat American Cyanamid?
Interim injunctions in the 21st century' £3vil Justice Quarterly133-151.
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One may wonder however if it is right to conclubtattprobability has no role to play in the
estimation of harms. Lichtman argues convinciright in decisions about interim
injunctions the incertainty about the magnitudeshafms has to be taken in account as well
as the incertainty about the proper outcome omriéets.

However, although | agree with Lichtman that theantainty involved in the estimation of
the magnitude of harms should not be ignored, drdg partly agree with the probabilistic
approach he proposes. In order to explain the nsafews my disagreement | will have to

expand a little bit more on the notion of ‘prodayi

2b. What isprobability? About subjective beliefs and frequencies.

Was Lord Diplock right ilmerican Cyanamitb be suspicious of the notion of

‘probability’? | think he partly is, in as far as-salled ‘subjective’ oBayesiarnprobability is
involved — a notion of probability that is not onlged by Lichtman in his articfe but also

by “the virtual personification of law and economhimself*!, Judge Richard Posrér
BesidesBayesianprobability there is also a completely differentian of probability, the so-
called ‘frequentist’ approach. These two appraotbgsobability have caused fierce debates
among probabilists. When famous philosopher Poppeino adhered ro the frequentist notion
of probability — heared that héslleagueCarnap had to a certain extent turned into a

‘subjective’ probabilist he wrote:

| felt as a father must feel whose son has joihedMoonies; though, of course, they did not yesexi
those days®

This makes one wonder what the difference betwleesettwo approaches to probability is.
Thefrequentistapproach is the generally scientific method ofading conclusions out
of empirical data. It says that probability is frequency of certain events (‘data’) in the long
rungiven a certain hypothesiBrequentist probability is ‘objective’ in the senthat it does
not depend othe amount of subjective belief somebody wouldhtta a certain hypothesis
So one could for instance do empirical researchcandlude that, given the hypothesis that

the production of surgical sutures by company ¥sdoot affect the sales of surgical sutures

° DG Lichtman, 'Uncertainty and the standard fofipti@ary relief 70University of Chicago Law Revieiv
210. Cf. A ZuckermarCivil Procedure(LexisNexis UK, Edinburgh 2003) 285.

DG Lichtman, 'Uncertainty and the standard fofiptieary relief 70University of Chicago Law Revielv
213.

1 RD Friedman, 'A Presumption of Innocence, Not afrE@dds' 52 Stanford Law Revidw873.

2 R Posner, 'An Economic Approach to the Law ofdevice’ 51Stanford Law Review 1477-1546

13K PopperA world of propensitie§Thoemmes, Bristol 1990) 5.

Ekaterina De Vries — Essay 2 — Principles of GRribcedure 2006-2007 (Prof. Zuckerman) 4



by company Y, the decline in the amount of sutsd by company Y is verynprobable-
which leads to the conclusion that the hypotheassth be rejected.

Crucial inBayesiarprobabilistic inference is thatteypothesidas a probability and
that the probability of this hypothesis can be atjd on the base of new empirical evidence:
e.g. every time a physician is confronted withgmptoms fever, rash and red bumps that
turn out to be caused by measles the probabilityhypothesis might go up.

Bayesian statistical inference is a rarely usechotkt scientific method, because there are
not many situations wherein thaepriori degree of belief (i.ebeforeit is adjusted by further
experience) can be established in an unequivooglwiaich makes the whole enterprise a
very subjective matter. The ‘solutions’ proposeavoid this ambivalence in tlapriori
degree of belief have been manifold. The statei¢iJ. Good once counted, a bit tongue in
cheek, up to 46,656 possible different Bayesiawsié

The danger of Bayesianism is that it can be ea$ilysed to give a scientific air to purely
subjective and arbitrary beliefs. Bayesianism rdrigtance often abused by Christian who
want to prove that the hypothesis that God exsstery probable. Dawkins says about the

attempt of such a writer who is called Unwin:

For what it is worth (nothing, in my opinion), &etend of a ding-dong Bayesian race in which God
surges ahead in the betting, then drops way bhek, ¢laws his way up to 50 per cent mark from which
he started, he finally ends up enjoying, in Unwiessimation, a 67 per cent likelihood of existing.
Unwin then decides that his Bayesian verdict opéi7cent isn’t high enough, so he takes the tazarr

step of boosting it to 95 per cent by an emergémjegtion of ‘faith’ *®

So | think there is a good side to Bayesianismmeig that it will force judges to make their
train of reasoning very transparent to scrutinytaiso that there is a very bad side to it,
namely that it invites to dress up judicial disaetwith a pseudo-scientific cloak. Another
suggestion in Lichtman — although | think thasiunnecessary to tie this up to the Bayes'rule
— is his implicit proposéf to give judges negative feedback about how wel tpredicted’

in their interlocutory decision the amount of hasuffered by the litigants. “Unfortunately”,

4 G GigerenzerAdaptive Thinking. Rationality in the real woridvolution and cognition, Oxford University
Press, Oxford 2000) 16.

15 R Dawkins,The God DelusiofiTransworld Publishers, London 2006) 107.

16 DG Lichtman, 'Uncertainty and the standard foliptieary relief’ 70University of Chicago Law Revielv
211.
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as Cranston remarks, until this day “social redeard monitoring have not been prominent

features of the civil justice systeM”

2c. How should judges use probability in making irgrlocutory decisions?

In as far as the judicial expression of subjechigkefs on both therobability of success on
the merits as well as on tpeobabilistic estimates of potential harms helps to make
interlocutory decisions more transparent, | suppoch quantification. However, such
guantification must not be pertainad absurdum- especially not witlBayesianstatistics
which suffer already by themselves from a certalerent arbitrariness. If, for instance, the
magnitude of harm is going to be something like Ursvestimation of the probability of

God’s existence it is better to be frank about smghorance:

...admit that the consequences are unknowable ambt#rerefore be easily accomodated within the
balance of justice. The safest course to take witere is such irresolvable uncertainty is to lihse
interim decision on the substantive metts.

Bayesian probability itself provide® standardsor reasondor the degree of belief a judge
attaches to a certain account, only transparehmydwial thought. Nevertheless, | think it
would be possible to imagine certain cases whdrequentiststatistics could help provide
some reasons to support judicial believes, by giogiinformation about the scientific
expectations in certain matters.

Moreover, | would like to argue in the next sectibat there is still another reason why one
should be cautious with the use of Bayesian siaistnamely that it is prone to mix up with

a particular idea of “procedural impartiality”.

3. An equivocal notion:Procedural | mpartiality.

3a. What isprocedural impartiality? The Bayesian fallacy that impartiality is a matte of

even odds.

R CranstonHow Law Works. The Machinery and Impact of Civitite.(Oxford University Press, Oxford
2006) 177.
8 A ZuckermanCivil Procedure(LexisNexis UK, Edinburgh 2003) 285.
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It is remarkable to notice that Lady Justice uthidl 16" century is never depicted
blindfolded"®. Moreover, the blindfold in first depiction of irmfolded Lady made by Diirer
in 1494 (figure 1) does not bear the modern favbleraneaning of procedural impatrtiality, but
tries to depict how Justice is deceived and blindé@ woodcut by Durer was actually a

criticism of the justice systeffi
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figure I. The Blindfolding of Justice, from Brartultifera navisBasel, 1497 woodcut.

However, approximately 50 years later the blindfelld be the generally accepted symbol of
procedural impartiality, such as it is still todalye blindfolding now shows that justice is fair
and not subject to unwarranted biases.

One of the possible explanations for the suddemlpoiy of this peculiar symbol which
probably would have been misunderstood by peopla farlier centuries, is its coincidence
with the beginning of the modern era: the eralw# reformation, of rationalism, the
individual, theego cogitcand mathematization of the world (tlredthesis universalis

Impartiality and a ‘pure’, mathematical kind oficatality are closely linked in this view. In

¥ OR Kissel,Die Justitia. Reflexionen tiber ein Symbol und sBiaestellung in der bildende Kungterlag
C.H.Beck, Minchen 1984) 82-92.

2 OR Kissel,Die Justitia. Reflexionen iber ein Symbol und sBiaestellung in der bildende Kung¥erlag
C.H.Beck, Miinchen 1984) 88.
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accordance with this view Luther writes in 152% thgudge ‘has to be blind, eyes and ears
closed, must not see, not héar’

| would argue that this notion of impartiality istrthe notion we have — or should — have
today. Procedural impatrtiality is today charactdifirstly by the fact that a judge has to
decide according to pre-existing rules, which exidependent of the dispute and secondly by
the fact that the judge is not subject to any apgmeled or actu#l bias or preferenég So,
impartiality doesnot mean that the judge has to detach himself fromiafiyence whatsoever
and to access the pure, mathematical and metaphfR@ason within himself.

Yet, once again the Bayesian notion of impartiatithhe presumption that the a priori judicial
belief towards the claims of both litigants hadéomathematically expressed as ‘even ddds’

— falls into the Bayesian fallacy of pseudo-scesnc

...the oxymonoric-sounding “even odds” of 1:1 — ofSD- represent an assessment that the
proposition is precisely as likely to be true ad¢ofalse. [...] An assumption of even odds wouldilea
to similarly bizarre results in civil cases, in whithe usual standard of persuasion is “preponderah
the evidence.” That standard is usually interpréteshean that the plaintiff must only satisfy theyj
that the facts more likely than not favour him attts, that the probability in his favour is jusstzade

over 0.5

The fact that interlocutory decisions always witlily a certain kind of partiality does not
mean that this partiality should be hidden behipdeudo-scientific and rational approach,

which is in fact nothing else than judicial disaoet

3b. A pragmatic approach to impartiality?

Granting or denying interim injunctions impliesertin partiality because the court shows
itself to be ‘partial’ toward one of the partiescAurt which has granted an interim injunction
towards the claimant shows that the probability tha claimant will win the case is probably

bigger than the probability that the defendant wih the case, unless it is clear that the

%1 OR Kissel,Die Justitia. Reflexionen tiber ein Symbol und sBiaestellung in der bildende Kungterlag
C.H.Beck, Minchen 1984) 85.

2 Because an ‘actual’ bias has to be ‘apprehendibleé noticed and because the expression ‘appaetien
does not mean that the bias is “fictional’, it &xy hard to draw a distinction between these twi@mne. Cf. A
ZuckermanCivil Procedure(LexisNexis UK, Edinburgh 2003) 72 ff.

23 Cf. A ZuckermangCivil Procedure(LexisNexis UK, Edinburgh 2003) 71-79.

2 RD Friedman, 'A Presumption of Innocence, Not wéii: Odds' 55tanford Law Review 873-887.

% RD Friedman, 'A Presumption of Innocence, Not wéi: Odds' 55tanford Law Review 874 and 885.
% A Zuckerman, 'Interlocutory Remedies in Quest mfd@dural Fairness' 5ehe Modern Law Revie®/326.
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injunction was given not based on the chancesafess on the merits but solely based on the
amount of expected harm.

One may wonder if such a ‘sneak-preview’ is obawdble from the view of procedural
impartiality. It seems to me that this is not tlse as long as a judge the judge is not
obviously biased and as long as he decides acgptalipre-existing rules, which exist
independent of the dispute.

Moreover, | would not be surprised if it turns ¢t such a ‘sneak-preview’ of the decision
on the merits actually may turn out to be highlpragiated by the parties because it gives
them the opportunity to make their own risk-assesgrabout the question if it is worthwhile
to continue to litigate if a tribunal has shownleac ‘bias’ against theff In this way the
‘sneak-preview’ given by an interlocutory decisioay in the end turn out to save lots of

otherwise — probably — wasted money, energy ane.tim

%" In the Netherlands interim injunctions are giversimmary proceedings. In approximately 95% ofctes
the litigants accept the interim injunction andra proceed to litigate on the merits.
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